IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THELMA CASSELL : GAVIL ACTI ON

VS.
NO. 00- CVv- 3075
PHI LADELPH A MAI NTENANCE
COWPANY, |INC., and
OTl S ANDERSON and
Rl CHARD BURRELL

VEMORANDUM AND ORDER

JOYNER, J. Decenber , 2000

This matter has been brought before the Court on Plaintiff’s
nmotion for entry of default judgnment and the cross-notion of the
defendant, Ois Anderson to open the default. For the reasons
which follow, the plaintiff’s notion shall be denied and the

def endant’ s noti on granted.

Backgr ound

On June 16, 2000, Plaintiff filed a conplaint against al
t hree def endants seeki ng damages for sexual discrimnation and
harassnment in violation of both Title VII of the Cvil Rights
Acts, 42 U S.C. 82000e, et. seqg. and the Pennsylvania Human
Rel ations Act (“PHRA"), 43 P.S. 8951, et. seq., as well as for
intentional infliction of enotional distress under Pennsylvani a
state law. A copy of the conplaint was personally served upon
Def endant, Qtis Anderson, on July 5, 2000, while requests for

wai ver of service were executed as to Richard Burrell and



Phi | adel phi a Mai nt enance Conpany on that same date.?

Thereafter, on August 16, 2000, Plaintiff requested that the
Clerk of Court enter a default upon the record against all three
def endants, as no answer had then been filed on behalf of any of
them? On Septenber 12, 2000, sone two weeks after the entry of
appearance of M. Anderson’s counsel, Plaintiff noved for the
entry of a default judgnent agai nst Anderson. On Cctober 27,
2000, M. Anderson, through counsel, filed this notion to open
the default and a reply to plaintiff’s notion seeking a default
judgnment. On Novenber 28'" defendant Anderson joined in the
notion to dismss that had previously been filed by his co-
def endants on Sept enber 5.

Di scussi on

The entry and renoval of default judgnents are addressed in
Fed. R CGiv.P. 55. That Rule, states, in relevant part:

(a) Entry. Wen a party agai nst whom a judgnment for
affirmative relief is sought has failed to plead or

ot herwi se defend as provided by these rules and that fact is
made to appear by affidavit or otherw se, the clerk shal
enter the party’ s default.

(c) Setting Aside Default. For good cause shown the court

! Thus, under Fed. R Cv.P. 12(a)(1), it was incunbent upon
def endant Anderson to file an answer or otherw se plead to the
conplaint within twenty days of service. Phil adel phia Mai ntenace
Conpany and Richard Burrell, however, were not obligated to file
their responses until sixty days of their receipt of the summons
and conplaint. See: Fed. RCv.P. 4(d)(3), 12(a)(2).

2 Apparently realizing that the default had been entered
prematurely as to Phil adel phia Mai ntenance and Richard Burrell,
Plaintiff did stipulate to wthdraw the default against those
def endants on Novenber 30, 2000.



may set aside the entry of default and, if a judgnent by
default has been entered, may |ikewi se set it aside in
accordance with Rule 60(b). (governing relief fromfinal
judgnments for mstake, inadvertence, surprise, excusable
negl ect, newy discovered evidence or fraud)

Thus, the decision of whether or not to set aside the entry
of a default rests in the discretion of the trial court, which
shoul d construe such notions liberally in favor of the noving

party. Choice Hotels International, Inc. v. Pennave Associ ates,

Inc., 192 F.R D. 171, 173-174 (E.D.Pa. 2000), citing, inter alia,
U.S. v. $55,518.05 in U S. Currency, 728 F.2d 192, 194 (3¢ Gr.

1984). As a general matter, the courts do not favor default
judgnents and in a close case, doubts should be resolved in favor
of setting aside the default and reaching the nerits. Zawadski

DeBueno v. Bueno, 822 F.2d 416, 420 (3'¢ Gir. 1987), citing,

G oss v. Stereo Conponent Systenms, Inc., 700 F.2d 120, 122 (3rd
Cr. 1983) and Farnese v. Bagnasco, 687 F.2d 761, 764 (3rd G
1982). See Also: Kauffman v. Cal Spas, 37 F.Supp.2d 402, 404

(E.D. Pa. 1999).

Under Third Circuit precedent, district courts are to
consider four factors in determ ning whether or not to open a
default: (1) whether lifting the default would prejudice the
plaintiff; (2) whether the defendant has a prima facie
meritorious defense; (3) whether the defaulting defendant’s
conduct is excusable or cul pable; and (4) the effectiveness of

alternative sancti ons. Entasco | nsurance Conpany Vv. Sanbri ck,

834 F.2d 71, 73 (39 Cir. 1987); Scarborough v. Eubanks, 747 F.2d

871, 875-878 (3¢ Cir. 1984).

Turning to the first factor, prejudice arises where the

3



setting aside of the entry of default results in the | oss of
rel evant evidence or sone other occurrence that tends to inpair
the plaintiff’s ability to pursue the claim Mmh v. Al bert
Einstein Medical Center, 161 F.R D. 304, 307 (E D.Pa. 1995),

qgquoting Entasco, supra, and Feliciano v. Reliant Tooling Co., 691

F.2d 653, 656-657 (39 Cir. 1982). Delay in realizing

satisfaction on a claimrarely serves to establish the degree of
prejudi ce sufficient to prevent the opening of a default judgnent
entered at an early stage of the proceeding. 1d. Thus, the fact
that a plaintiff will have to litigate an action on the nerits
rat her than proceed by default does not constitute prejudice.

Choice Hotels, 192 F.R D. at 174.

In this case, we can discern no prejudice which would inure
to the plaintiff were we to grant the defendant’s notion to open.
| ndeed, this case is still in the pleading stage and no di scovery
appears to have yet been taken by any of the parties to this
litigation. There is no evidence that the plaintiff’s ability to
pursue her claimwould be inpaired in any way by the opening of
the default as to defendant Anderson, nor does plaintiff argue
that she would suffer any prejudice were this defendant to be |et
into a defense. Accordingly, we find that no prejudi ce would be
suffered here.

W next consider whether defendant has shown that he
possesses a neritorious defense to the clains against him The
showi ng of a neritorious defense is acconplished when all egations
of defendant’s answer, if established at trial, would constitute

a conplete defense to the action. Kauffman v. Cal Spas, 37
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F. Supp. 2d at 404-405. A general denial is insufficient to
overturn a default; rather, the defendant nust assert specific
facts supporting the existence of a prinma facie neritorious

defense. 1d., citing United States v. $55,518.05 in U. S.

Currency, 728 F.2d at 194-196.

Here, although the defendant’s general denial of the
plaintiff’s allegations that he sexually discrimnated and
harassed her is clearly insufficient to constitute a neritorious
def ense, he neverthel ess chall enges all but one of the counts of
the conplaint on statute of Iimtations grounds which, could of
course be a nmeritorious defense. Gven that the resol ution of
this factor is a close call, we are conpelled to give the benefit
of the doubt to the noving party under the precedent recited
above. Consequently, we shall find that this factor has al so
been satisfactorily established.

“Cul pabl e conduct” neans actions taken willfully or in bad

faith. Choice Hotels, 192 F.R D. at 174, citing Goss v. Stereo
Conponent Systenms, Inc., 700 F.2d 120, 123-124 (3¢ Gr. 1983).

More than nere negligence is required. Mmh, 161 F.R D. at 308.
The court may inpute such culpability froma defendant’s

“reckl ess disregard for repeated comuni cations fromeither the
plaintiff or the Court.” Kaufmann, 37 F.Supp. 2d at 405, quoting
Scottsdale Insurance Co. v. Littlepage, 1993 W 275162 at *5-6
(E.D.Pa. 1993). See Also: Hritz v. Wma Corp., 732 F.2d 1178,
1182 (3¢ Cir. 1984).

Instantly, M. Anderson asserts and plaintiff does not

di spute, that his failure to tinmely respond to the conpl aint was



due in large part to his having to search for and retain counse
after sone confusion as to whether or not he would be represented
by the sane attorney retained to represent the other defendants.
It further appears that there were sone additional del ays
occasi oned by the discussions between M. Anderson’s attorney and
plaintiff’s attorney as to whether or not plaintiff’s counsel
woul d agree to the renoval of the default and to w thdraw her
pendi ng notion for default judgnent. Wile it is unclear how
| ong these discussions took, it neverthel ess appears to the Court
t hat novi ng defendant’ s conduct constituted negligence at wor st
and is not attributable to any intentional or willful disregard
of the court rules or repeated comuni cations fromeither the
court or plaintiff’s counsel. W therefore find that defendant’s
negli gent and carel ess behavior is excusable.

Finally, we consider the effectiveness of alternative
sanctions inasnuch as a default judgnent should be a sanction of
| ast, not first, resort. Entasco, 834 F.2d at 75. Here, we find
that sone sanction is in order against M. Anderson due to his
negligence and dilatoriness in responding to the plaintiff’s
conplaint. However, in view of the above-referenced
circunstances, we cannot find that a default judgnent against him
is appropriate. Rather, we believe that an award of nonetary
sanctions agai nst novi ng defendant in the anpbunt of those costs
and expenses incurred by plaintiff in having to file her notion
for default judgnment and for having to respond to defendant’s
notion to open the default to be appropriate.

An order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THELMA CASSELL : GAVIL ACTI ON

VS.
NO. 00- CVv- 3075

PHI LADELPH A MAI NTENANCE

COMPANY, | NC., and

OTl S ANDERSON and

Rl CHARD BURRELL

ORDER

AND NOW this day of Decenber, 2000, upon
consideration of the Mdtion of Defendant OQtis Anderson to Qpen
Default and Plaintiff’s Motion for Entry of Default Judgnent, it
i s hereby ORDERED that the Defendant’s Mtion is GRANTED and t he
Plaintiff’s Mdtion is DEN ED

| T I'S FURTHER ORDERED t hat should Plaintiff desire to
recover the reasonable costs and expenses which she has incurred
in filing her notion for default judgnment and response to the
defendant’s notion to open default, she is DIRECTED to submt a
nmotion for paynent of sanme with supporting docunentation within
ten (10) days of the date hereof.

BY THE COURT:

J. CURTIS JOYNER, J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THELMA CASSELL: CIVIL ACTI ON

VS. :
: NO 00-Cv-3075
PH LADELPH A MAI NTENANCE :
COVPANY, I NC., and:
OTl' S ANDERSON and :
Rl CHARD BURRELL:

ORDER

AND NOW this day of Decenber, 2000,

consideration of the Plaintiff’'s Petition to Stri ke Def endant

Qis Anderson’s Response to Plaintiff’s Mdtion to Enter a Default

Judgnent, it is hereby ORDERED that the Mdtion is DEN ED.

BY THE COURT:

J. CURTIS JOYNER, J.



